The 2010 Amendments to the NH Groundwater Protection Act: RSA 485:C
 

Excluding Communities from Making Decisions about their Water
In the fall of 2010, the New Hampshire State Legislature adopted new amendments to the state’s Groundwater Protection Act.  Those amendments, despite efforts to characterize them otherwise, put sole discretion and decision making about corporate groundwater extraction in the hands of the state, rather than the communities in which the corporations seek to operate.

Background

In 2008, the State Legislature charged the state’s groundwater commission with studying how groundwater withdrawals are managed and the role of municipalities in the regulating of large groundwater withdrawals.  

This came in a somewhat delayed response to a 2006 New Hampshire Supreme Court’s ruling
 on the conduct of large scale water withdrawals.  In the case, the court ruled that the state was under no obligation to treat groundwater as part of the public trust.  In the opinion, Justices Broderick, Duggan, and Galway wrote that if voters disagreed with the decision, their only option was to put pressure on their legislators to change the law.  

Communities across New England are being targeted for massive water withdrawals by bottled water corporations.  Corporate water withdrawals – siphoning off hundreds of thousands of gallons a day from local aquifers – impact both surface and groundwater.  They deplete drinking water and can contaminate aquifers and wells.  In addition, withdrawals can dry up streams, wetlands, and rivers, as well as reduce lake levels, damaging habitat and harming wildlife.  

The State Legislature authorizes corporate withdrawals under the state Groundwater Protection Act.  Under the Act, the state issues permits to corporations to extract water to sell for profit.

The State Legislature and the Groundwater Commission

The groundwater commission held hearings and meetings to solicit public input on the current management of groundwater in New Hampshire.  The commission issued a final report in 2010, finding “that the existing process for permitting large groundwater withdrawals adequately protected water users and water resources.”
  The commission recommended keeping decision making about corporate groundwater extraction at the state level.

Upon receiving recommendations from the commission, in the fall of 2010, the State Legislature amended the state groundwater law.  HB 1353 gives the state sole authority to regulate groundwater withdrawals.  The legislation reads: 

Nothing in this chapter shall be deemed to preempt the authority of municipalities, under other statutes, to enact local ordinances or regulations affecting groundwater, other than groundwater withdrawals…
         

With the language “other than groundwater withdrawals” communities are denied the right to decide whether corporate groundwater extraction can occur in their town.  Rather, the legislation restricts local decision making exclusively to planning and zoning – tools that we already have – to limit the land-use impacts of water extractions, but which leave communities powerless to say “no” to the extractions themselves.

One of the suggestions made during the legislative debate was for communities to be given the option of preparing a 10-year comprehensive water use plan to be approved locally and by the DES.  Corporations applying for permits to extract water from these communities would have to comply with the town’s comprehensive plan.  This was not adopted within the new law. 

Other legislation evolved out of discussions that members of Save Our Groundwater had when the building permit for USA Springs’s bottling facility in Nottingham was about to expire.  They asked, what if the state adopted an amendment that made it more difficult for a corporation to renew its expired permit(s)? 

The legislature adopted Senate Bill 369 in response.  The bill allows a municipality to ask for a written explanation from DES as to why the permit(s) should be renewed, and thus the extraction should proceed.  It does not in any way grant municipalities control over whether corporate water extraction will be conducted in their community.  Here the legislature recognizes that the process it created gives the appearance that the state is “listening” to the people, without having to make any change in how the existing structure of law – legally authorizing corporate water extraction – operates.    

None of this should be surprising, given that the purpose of DES is to “facilitate the permitting of business and industry.”
  Why then should we expect the legislature or our state agencies to protect local interests? 

Nonetheless, these bills have been deemed a victory by environmentalists.  Save Our Groundwater went so far as to write that the amendments on groundwater management “provides for a local option to refuse to allow a large groundwater withdrawal from an aquifer within its boundaries.”  This is unfortunately not the case. 

Charting a New Way Forward

As more communities face corporate groundwater withdrawals, opposition to them is only growing.  

Yet what communities find when they look to the state for help to stop the withdrawals, is that instead of the DES stepping in to help them protect their water, the agency is actually issuing permits to corporations to take it.  

Finding that under the existing structure of law that they do not have the authority to protect their water, towns in New Hampshire and Maine have begun to adopt new laws to stop corporate water withdrawals.  

The first law adopted, the Barnstead Water Rights and Local Self-Government Ordinance, bans corporate water extraction within the Town of Barnstead.  It clearly states that decisions that affect people at the local level must be made locally, not by corporate board members or DES officials.  

Atkinson, Barrington, and Nottingham have joined the growing movement of people in New Hampshire who believe that people’s rights should trump industry rights, and who understand that so long as these decisions are made by others, they will not be able to protect their water or their communities.

The recent actions by the Legislature make very clear that changing who makes decisions about our groundwater will not come from the state level.  Rather, as Barnstead, Nottingham, and other towns have recognized, real change will come up from our communities.  

To learn more about this growing community rights movement and how your community can get involved, contact Gail Darrell, New England Community Organizer for the Community Environmental Legal Defense Fund (www.celdf.org) at:  gail@celdf.org or 603.269.8542.

� � HYPERLINK "http://www.gencourt.state.nh.us/rsa/html/nhtoc.html" ��http://www.gencourt.state.nh.us/rsa/html/nhtoc.html�, Title L.  


� An appeal by the Towns of Nottingham and Barrington of a state permit issued to USA Springs, Inc., to conduct large scale groundwater extraction from the aquifer shared by the towns.  Decision issued May 19, 2006, to be found here:  http://www.courts.state.nh.us/supreme/opinions/2006/notti054.pdf.


� Final Report of the Groundwater Commission, Page 11, November 2010.  http://nhgroundwater.com/yahoo_site_admin/assets/docs/Final_Report.30491045.pdf


� (RSA 485C:20 Effect on Local Ordinances)





� DES Commissioner Tom Burak explaining the function of DES to Save Our Groundwater in 2009.











