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Foreword

HE YEAR 1968 marks the one hundredth anniversary of the

ratification of the Fourteenth Amendment. A most fitting com-
memaration of that centennial is this collection of essays by Howard
Jay Graham, who is surely the greatest authority on the history of
the amendment. He is its Maitland, and perhaps our foremost living
historian of American constitutional law as well.

The Fourteenth Amendment is the American mini-Constitution,
the Magna Carta of our [ederal system, and the instrumentality for
nationalizing civil rights, Its stirring phrases—life, liberty, and
property; due process of law; equal protection of the laws; privileges
and immunities of citizenship—are talismanic symbols of our con-
stitutional democracy. Yet the amendment has had a melancholy
and ironic history. Originating as the constitutional embodiment
of abolitionist ideology, the amendment was primarily meant to
secure the rights of man without distinctions based on tace; never-
theless, for many decades the principal beneficiary of the amend-
ment was corporate capitalism. Only in our own time has the
Supreme Court construed the amendment as its framers intended.

Excepting the commerce clause, which is the basis for so much
congressional legislation, modern constitutional law is very much
made up of Fourteenth Amendment cases. No part of the Consti-
tution has given rise to more cases than its due process clause alone,
and its various clauses taken together account for about half of the
work of the Supreme Court, The states in our federal system can
scarcely act without raising a Fourteenth Amendment question.
The vast majority of all cases which concern our precious consti-
tutional freedoms—from freedom of speech to separation of church
and state, from racial equality to the many elements of criminal
justice—turn on the Fourteenth Amendment. The history of its
interpretation is, at bottom, the story of the two great subjects that
bulk largest in our constitutional law: government regulation of
the economy and individual rights.

Howard Jay Graham has played an important part in the develop-
ing history of the Fourteenth Amendment. Even as he chronicled
its origins and purposes, he influenced its interpretation. By no
coincidence, substantive due process of law as the mainstay of deci-
sions against the constitutionality of government regulation came
to an end when Graham provided the scholarly proof that the
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amendment was not designed to benefit business enterprise. Simi-
larly, when he showed that the amendment emerged from the efforts
of its framers to ensure that Negroes should have the same rights
as other citizens, he provided the historical basis for decisions, which
rapidly followed, in support of equal rights regardless of race.

Graham’s work has always reflected a sensitivity to democratic
values and democratic public policy. He is a scholar whose con-
science matches his scrupulous regard for historical facts. His criti-
cal intelligence is both rigorous and humane, making his study of
the history of the amendment a means of unfolding its promise.
In depth and precision of scholarship, he may be equalled by a few
but excelled by none in the field of constitutional history. His
achievement may be appreciated by considering how very little we
would know about the amendment without his contribution, It
consists not merely in what he has added to our knowledge by his
prodigious and original research and by his superbly crafted essays;
his contribution consists, too, in spurring awareness that so much
new and significant can be said about an old subject, and in the
sheer incitement to excellence that his fellow scholars relish from
models such as Graham's,

For three decades he has published his work in law journals from
coast to coast. Unfortunately, too few historians even in the field
of constitutional history read the law journals. As a resule Graham
has not had the recognition that he deserves from the profession.
He has been a scholar’s scholar, operating on the fringes of the
academy, A shy and modest man, handicapped by deafness, he
earned his bread as a law librarian until his recent retirement. Yet
he has taught a generation of teachers who have been fortunate
enough to know his work. It has appeared in scattered places, and
the individual essays, considered separately, have had an episodic
character. They needed to be gathered together within the covers
of a single volume to reveal their rare insights, their unity, and
their elegance. Predictably, this book will give Graham's work the
means of widening the impact that he has already made on the
initiate. He is, like Lord Acton, the auther of great books never
written, Here, at least, is a selection of his essays in the field of
American constitutional history. The Society Press does itself honor
by bringing Graham's work to the larger audience that he deserves.

Leonarp W. Levy
Earl Warren Professor of
American Constitutional History
Brandeis University




Author’s Preface

HE FOURTEENTH AMENDMENT of the Constitution of

the United States stands first in all but name. First in juris-
dictional, jurisprudential, historical, and litigational significance.
Its privileges and immunities, due process, and equal protection
clauses, together with the due process clause of the Fifth Amend-
ment, and the antecedent and related clauses of the original colonial
charters and of the now-filty state constitutions, have been the
sources and the bases of at least one-third, and during certain criti-
cal periods, possibly more than one-half of our aggregate consti-
tutional litigation, From the very start, American constitutional law
has been, and in our day continues to be, a gloss on these antecedent,
continuing, quintessential texts. Not since the days of the School-
men, in likelihood, has more been written about less, by so few (and
by so many!), more authoritatively, with so much “in process,” in
doubt, and in limbo.

Why all this is true, what the past has held, where we stand at
present, and why, are the themes and subjects of these essays.

My thesis is simply that what the United States, under these guar-
antees, did for itself, and for corporations, in curbing manifest and
latent hestility and antagonism to corporate enterprise, 1880-1940,
the United States can and must do for iself, and for still disadvan-
taged minorities, using the same techniques and weapons, supplying
similar, and, in this case, intended process and protection. Our
giant corporations, moreover—now rivals of the states, and in this
matter, potential auxiliaries and allies of government—must also
seize the initiative, and, in sheer gratitude and enlightened self
interest, provide for others what others provided for them—eco-
nomic opportunity, the protection of law, and the opportunity to
realize to the full their inherent capacity and potential.

*» * &

Constitutional history is history of a special and [ascinating sort.
Any book on the subject thirty-five years in the writing becomes a
study in the “process'’ and the processes it describes. Twice ot more,
these essays have figured peripherally in major cases and trends.
During and after this centennial year, the elaborated statements,
findings, and hypotheses may be helpful again. Not only the Intro-
duction and the Epilogue, which together provide a summary and
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overall view, but also Chapters 11 and 12 are here published for the
first time. In the case of the other chapters, except for the correction
of factual, grammatical, and citational errors, and for necessary
revision of cross references, the original texis of the law review
essays have been retained and reprinted in full, as follows:

Chapter 1. “The ‘Conspiracy Theory' of the Fourteenth Amend-
ment. Part L" 47 YALE Law Journar, pp. 371-403. January, 1958.
Reprinted by permission of the Yale Law Journal Company and
Fred B. Rothman & Company from the Yale Law Journal.

Chapter 2, “The *Conspiracy Theory' of the Fourteenth Amend-
ment. Pare 11" 48 Yare Law Journar, pp. 171-194. December,
1938. Reprinted by permission of the Yale Law Journal Company
and Ired B. Rothman & Company from the Yale Law Journal,

Chapter 3. [Part L] “Four Letters of Mr, Justice Field." 47 Yare
Law Journar, pp. 1100-1108, May, 1938. [Part IL] “Justice Field
and the Fourteenth Amendment.” 52 YaLE LAw JournAL, pp. 851-
880. September, 1943. Both reprinted by permission of the Yale Law
Journal Company and Fred B. Rothman & Company from the Yale
Law Journal.

Chapter 4, "The Early Antislavery Backgrounds of the Fourteenth
Amendment.” 1950 Wisconsin Law Review, pp. 479-507, 610-661.
May, July, 1950. Reprinted by permission of the Wisconsin Law
Review.

Chapter 5. “Procedure to Substance: Extra-Judicial Rise of Due
Process, 1830-1860." 40 CaLirornia Law REVIEwW, pp. 483-500.
Winter, 1952-1953, Copyright (@, 1952, California Law Review,
Inc. Reprinted by permission.

Chapter 6, “The Fourteenth Amendment and School Segrega-
tion." 3 Burraro Law Review, pp. 1-24. 1953, Reprinted by per-
mission of the Buffalo Law Review.

Chapter 7, “Our ‘Declaratory’ Fourteenth Amendment.” 7 Stan-
rorp Law REVIEW, pp. 3-89, December, 1954, Reprinted by per-
mission of the Stanford Law Review.

Chapter 8, “Crosskey's Constitution: An Archeological Blue-
print.” 7 VAnpERBILT Law REview, pp, 340365, April, 1954. Re-
printed by permission of the Vanderbilt Law Review.

Chapter 9. “An Innocent Abroad: The Constitutional Corporate
‘Person,’” 2 U.GLA. Law Review, pp. 155-211. February, 1955.
Reprinted by permission of The Regents of the University of Cali-
fornia and the U.C.L.A. Law Review.

Chapter 10, “Builded Better Than They Knew: The Framers,
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the Railvoads and the Fourteenth Amendment.” 17 UNIVERSITY OF
PrrrspurcH Law REviEw, pp. b87-584. Summer, 1956. Reprinted
by pcrmissinn of the University of Pittsburgh Law Review.

Chapter 13. *The Waite Court and the Fourteenth Amendment.”
17 VANDERBILT Law REviEwW, pp. 525-547, March, 1964. Reprinted
by permission of the Vanderbilt Law Review.

Editorial notes have been added to revise and update, and some-
times to qualify or extend statements and interpretations. My own
“then” and “now" views and judgments thus are as identifiable as
those which are [requently criticized. This is embarrassing, yet
altogether proper: the critic of anmachromism must not spare nov
ignore his own. In the case of the Conspiracy Theory at least, the
humbled are in numerous and excellent company.

The editorial notes, including those at the foot of the page iden-
tified by 1968, are an integral part of the book. They tell a research
story, motivate and connect the chapters, and make for a more rig-
arous separation of research, hypotheses, and interpretation than
sometimes has been the case with Fourteenth Amendment history.

At this point a word about bibliography may not be amiss. Gen-
eral readers and citizens long annoyed and handicapped by inade-
guate documentation of the history, enforcement, and nonenforce-
ment of the Fourteenth Amendment are handicapped no longer.
Political and Civil Rights in the United Stales (Emerson, Haber,
and Dorsen, eds. Boston: Little, Brown, 1967, 8d edition. 2 vols.,
2274 pp.), one of the distinguished and enlightened reference works
of our time, surveys, analyzes, and documents this immense feld
with elaborate and well-indexed bibliographic, sociological, legal-
constitutional, and chronological coverage throughout. Volume 2,
furthermore, is devoted wholly to Discrimination. Treated seriatim
and systematically are discrimination in protection of the person,
voting, education (North and South), administration of justice, em-
ployment, housing, public accommodations, transportation, health,
and welfare. The period since 1950 (since Myrdal's An American
Dilemma); the Civil Rights Acts, 1957-1966; federal, state, and
local policies and action: all are admirably covered. A compendium
in the best sense, this book integrates, for each topic and major feld,
the history, law, literature, and social experience, with authority
and references (both popular and professional) provided at each
point. Everyman seldom has been so well served, and never at a
more crucial time.

This volume updates and documents, far better than selective
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referencing possibly could do, the judicial, congressional, and admin-
istrative sides of problems here mentioned and treated. Readers are
urged to make the most of this extraordinary work.

* E 1

For a librarian and lipreader—a member of both groups that
understand Dbest how corporate and sociological modern research
and communication are—to attempt to thank his friends and bene-
factors for aid extending over a lifetime is a pleasant yet nearly
impossible task. Those blessed with hearing will perceive as readily
as thase not that Everyman’s Constitution is a composite: a product
of Law, Teaching, and Bibliography, that trinity we have so often
ceiebrated. And because “Every man is indebted to his profession,”
this is doubly so. One's first thanks accordingly go to those fellow
librarians, researchers, and archivists from coast to coast, who have
shared, often anonymously but no less devotedly, in the larger
mutual endeavor. I am proud and thankful to have served in and
with this group, and to have seen and stressed, in consequence, the
pluralistic, professional, even extraprofessional sides of our law and
constitutionalism—of due process-equal protection constitutionalism
in particular,

To the respective law reviews and publishers who have kindly
granted permission to republish the materials cited above, I tender
orateful thanks.

It is a further privilege to acknowledge these ineluctable obli-
gations:

To members of the Graham-Wilson family, foremost and rev-
erently to Anna Johnson, Roderick Morrison, and Lorena N.
Graham, my deceased parents and aunt, whose Tove and sacrifices
assured college education for five children, made scholarship pre-
cious and teaching the noblest of professions. To my sister Helen,
whose life and spirit beautifully expressed and re-exemplify this.

To all my teachers, individually; especially to Emily Reed Hooper,
for wakening and quickening adolescent interest in history and
constitutional history; to the faculties of Whitman College and the
University of Washington, for broadening and deepening under-
graduate interests; to President C. C, Maxey of Whitman for an
early and happy intreduction to the Fourteenth Amendment.

To the University of California, Berkeley and Los Angeles, and
to all who made Berkeley “home,” and that wonderfully exciting
place it was to work and study, 1927-1939. Specifically, to the late
Professor Irank L. Kleeberger, for a clerkship-readership which
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made possible not only graduate research and completion of library
training, but also personal acquaintance with many of that distin-
guished faculty. To the late Professors P. 0. Ray, Felix Flugel,
Stuart Daggett, Max Radin, D. O. McGovney, and Henry Ballan-
tine, who (with others from old Boalt and South Halls) so gener-
ously helped an inquisitive (and sometimes unregistered) student
on his special projects; to Professors Charles Aikin, Lawrence A.
Harper, and George R. Stewart, Samaritans all, for doing much,
even more, of the same; to the faculty of the School of Librarian-
ship, 1938-1989, for further professional preparation, often under
mutual difficulties—bridged in this instance, as always, by my wile
Mary's faithful assistance.

To the late Thomas 5. Dabagh, Librarian, and to the Board of
Trustees of the Los Angeles County Law Library for opportunities
as Order Librarian, 1939-1950, and to Forrest 5. Drummoned, Librar-
ian since 1050, for reassignment as Bibliographer, assuring oppor-
tunity to re-examine and catalog more fully the large rare hook,
constitutional, treatise, and social science collections eatlier
acquired, “building better” again than either of us then knew, or
even could imagine.

Again, most especially, to the John Simon Guggenheim Memorial
Foundation, and to Dr. Henry Allen Moe, then Secretary, for two
Memorial Fellowships, the recognition and opportunities of which
assured the continuance of research which otherwise might have
lapsed.

To these long-standing friends: Professor Franklin Walker of
Mills College and Alfred H. Kelly of Wayne State University, for
counsel, recognition, and encouragement at crucial stages; to my
childhood Friend, Anna Lou Rosenquist, and to Professors Franklin
Henry and Jacobus tenBroek, all of Berkeley, for devoted friendship
and proof that handicap generally is a state of mind; to Allan M.
Carson, Esq., and to my sometime colleague and collaborator, John
W. Heckel of San Francisco, for patient assistance, and note-and-
oral “conversations” that have meant more than they can ever know;
to the late G. A. Nuermberger and his wife, Ruth K. Nuermberger,
historians and friends from library school days, for counsel and
happy times in Washington and Berkeley.

To these distinguished Americanists and teachers who have in-
spired, counseled, encouraged, and sometimes goaded, principally
by their writing, reviews, and correspondence: the late Charles A.
Beard, Edward S. Corwin, Loren Miller, and Mark de Wolfe Howe,
master constitutionalists: Professors Dwight L. Dumond of Ann
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Arbor, Willard Hurst of Madison, Charles Fairman of Harvard,
John P. Roche and Leonard W, Levy of Brandeis, and C. Peter
Magrath of Brown University. To Professor Levy I am further
indebted for suggesting the re-publication of these £s5ays,

To Dr. Donald Gleason, my physician, for good health.

Finally, above all: To my wife, Mary Wilson Graham—Iibrarian,
teacher, mother, homemaker—who for thirty-eight years has shared
the joys of marriage and research, her teaching, our travel and home,
and at last the dedication of this “family book" with two whose lives
touched ours and the America we have wanted to see, most poign-
antly. To our daughter Anna Graham Snively, reference librarian,
and our son, Dr. Donald W. Graham, research chemist, who have
lived with Everyman's Constitution from birth, and who often took
precocious delight in the stacks of “little white slips” which so long
were its constituent forms.

To all, and again, I extend deepest heartfelt thanks and appre-
ciation.

Happy and heartening to us in these days of national and human
travail are these lines of Robert Frost, America's poet-mentor, and
Everyman'’s especially since that memorable January day in 1961:

Only where love and need are one,
And the work is play for mortal stakes,
Is the deed ever veally done

For Heaven and the future’s sakes.

The way of understanding is partly mirth,

When I was young my teachers weve the old.
I gave up fire for form till I was cold.

I suffered lihe a metal being cast.

I went to school to age to learn the past.

Now I am old my teachers are the young.

What can’t be moulded must be cracked and sprung,
I strain at lessons fit to slart a suture,

I go to school to youth to learn the future.

Howarp Javy GraHam
Los Angeles, California
December, 1967
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[CHAPTER 1]’

The “Conspiracy Theory™ of the
Fourteenth Amendment: Part [

Eprrorial. NoTe. “Publish or perish” is a veritable campus dirge
today. During the Great Depression it had a livelier beat. For a free-
lance writer-clerk, leaming while collecting rejection slips at the
University of California (after a first-prize start), the excitement of
the chase soon provided the richest returns. By 1934, after receiving
three-fifths of a cent a word for a longish serial on the Argonauts’
Bay Bridges, 1849-18G0,' I was encouraged to research an economic-
entrepreneurial-great-law-case-history of California, 18601890, “The
Golden Pageant.” The impact of the corporation—the railroad in
particular—would be the core theme. I spent two exciting years in
working out the cost and construction profits of the Central Pacific-
Southern Pacific promoters, covering the Big Four's correspondence
at Stanford, revelling in Collis P, Huntington’s letters to his asso-
ciates telling of the financial and legal battles.

The San Maieo and related California Railroad Tax Cases of the
1880's were of course equally relevant to this story and to the Four-
teenth Amendment. Events, furthermore, were moving to con-
junction and climax. The Rise of American Civilization now had
immense appeal and prestige, “Triumphant Business Enterprise” had
faltered, and the Civil War, treated as *“The Second American Revo-
Iution,” had ironic bearings and overtones, Only a few skeptics, how-
ever, Zechariah Chafee® and Walton Hamilton® among them, had
even questioned the Beards' thesis. Hamilton, though he soon came
to regret having tagged it “the conspiracy theory,” most neatly and
wryly hit the mark: the Beardian account, he observed in 1932, “en-
dows . . . captains of a rising industry with a capacity for forward
plan . . . they are not usually understood to possess.”

Could the Beards have been naive, have nodded perhaps? What of

U WWeen the Bay Bridge Was g Jobe, Sax Faancisco NEws, Auvg, 27-Sept. 15, 1954
2 Book review, €1 Hanv. L. Rey.. 265, 267 (15%27),
# See Chapeer 1, fufra, n. 1
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Conkling? Bingham? Were these clauses an infended sanctuary for
corporations? Or had they, perhaps, simply got taken over, misap-
propriated as such?

Fatefully, I fArst investigated, not the use which Conkling had
made of the Joint Committee journal, but his and the Beards’ state-
ments which were most easily checked in the pages, and particularly
in the petition columns, of the Congressional Globe and debates.
Thus 1 discovered first those insurance and express company “peti-
tions and bills" which seemingly corroborated the inferences Conk-
ling seemingly had drawn and which the Beards, even more tautly,
ambiguously, and significantly, seemingly had redrawn, in their ac-
counts! (The “seeminglys,” needless to say, are retrospective insights
and wisdom!)

I also found, about this same time, but merely scanned, Bingham's
main speeches of 1866, and, if I remember correctly, his speech on
the Admission of Oregon, of 1859, But before either the petitions or
these speeches could be assayed, I had also encountered, and run
down, while “citation-chasing” in Charles Warren's The Supreme
Court in United States History,! some equally fascinating leads and
references. These suggested that Mr. Justice Field had seized on cer-
tain cases he had decided at circuit in 1874-1879 to advance his then-
minority views on the scope of the Fourteenth Amendment. Later
in 1882-1883 Field's opinions in these nonappealable or nonappealed
Chinese habeas corpus cases had served as almost the only “prece-
dent” and support for his circuit opinions in the San Mateo and
Santa Clara cases, which extended the protection of the Fourteenth
Amendment to corporations. California bigots, it appeared, had lit
and held the candle for the American corporate bar. Field’s “Ninth
Circuit law,” in any event, was timely and germane, for everyone
knew, and now declared the corporate “person” to be, the linchpin
of judicially-sanctioned “liberty to contract” and laissez faire.

Right at this point, and almost simultaneously, two mare grap-
pling hooks caught hold. During his last years Justice Field had
systematically collected and destroyed his correspondence., Two col-
lections, however, smrvived, unknown to Carl B. Swisher and most
earlier biographers. Four letters written to Professor John Norton
Pomeroy, and reproduced in Chapter 3, infra, first were recovered
from Pomeroy heirs. Then at Portland, voluminously and Faithfully
preserved in the library of the Oregon Historical Society, I located
the professional papers—the lifetime correspondence indeed—of

1 Vol, 8, p. 409, n. 1.
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Field's friend and subordinate, Matthew P. Deady, United States
District Judge for Oregon, 1859-1893.

This was treasure beyond all reckoning: intimate personal corre-
spondence that shortly was found to cover four episodes and matters
now of vital current interest: first, the details of those Chinese habeas
corpus cases, and hence of the genesis and proliferation of the Ninth
Circuit Law: then Field's role in the various California Railroad Tax
Gases; finally, and above all, the secret of Field's presidential aspira-
tions, and the continued activity of friends in his behalf, in the cam-
paigns of 1880 and 1884: his often-declared inten t—if only he might
have been nominated and elected—to enlarge the Supreme Court to
twenty-one members, to pack it with twelve staunch conservatives.
In this way, Field planned to reverse the Granger, the Sinking I tond
and other obnoxious decisions, and make the due process clauses of
the Fifth and the Fourteenth Amendments a bastion of laissez faire.

Coincidence often sharpens history and memory, and it did and
does here: The day I began hauling up this treasure was "“the day
the Old Court went too far”! June 1, 1956: Morehead v. Tifialdo®
decided by 5 to 4 vote, with Mr. Justice Roberts as “swingman,” of
course held bad, as a violation of due process and as an infringement
of laundryowners' and laundry workers’ liberty to contract, the New
York Womens' Minimum Wage Law. Farlier in the term, Court
majorities had knocked out, in whole or in part, thirteen acts of
Congress, much of the New Deal program. Constitutional impasse
now was absolute. Neither Congress nor the states had power to gov-
ern. Field's Circuit Law had reblossomed, and gone utterly to seed.
Almost immediately, therefore, critics were clamoring for the very
nostrum which Field, in these letters spread before me, had urged
and anticipated: “Pack the Supreme Court of the United States!”

Before I even could finish a threearticle draft, President Roose-
velt, on February 5, 1937, presented his Court Plan to Congress. As
hurriedly, and as fully as possible, T reworked the story and sub-
mitted it first to Harpers', then to the New Republic. . , . But it
still was too dense, overtechnical: “Unbelievable without documen-
tation.” Not for Everyman.

Certainly not many free lances have had and muffed such a chance
as this, or sat silent and frustrated in a hurricane’s eye. To the [riends
who have asked, or wondered, this is the reason that 1 “gave away
such treasure to law reviews,”

More material now, neither was necded nor wanted. Yer more ma-

& 298 1. 5. 58V,
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terial—the final breathtaking discovery, and a wholly fresh start—
it had to be. For presently, routinely checking Conkling's San Mateo
argument against B. B. Kendrick's edition of the Joint Committee
journal, I came upon that amazing, that still almost incredible, mis-
quotation and forgery.

By the mid-1830's, of course, the Conspiracy Theory had become
daily gossip, an article of national faith and popular enlightenment.
The Constitution, Due Process, Equal Protection—now were Every-
man's business without doubt. People were “persons” too, even
though sometimes not quite the “persons” corporations were. Every-
one was reading, citing, quoting, The Rise: “Bingham, you know,
and Conkling flanned it that way . . . slipped in the corporations’
joker!™

Fantasy! we should say soon enough, and warrantably, today. Any
constitutional amendment, which must be passed by two-thirds ma-
jorities, ratified by three-fourths of the states, and then interpreted
judicially case by case, is an unlikely enough attraction, and no short-
cut at all, for schemers or cozeners. Gonstitutional meaning is socio-
logical, not just verbal. Intuitive draftsmanship is apt to be duped
draftsmanship. (The Electoral College, for example.) Devious drafts-
manship is an absurdity. Constitutional meaning develops in “cases
and controversies,” and to impute foresight is to ignore this, to in-
vert the order, to mistake result for design.

All this skeptics hinted and suggested in the 1930's, but without
success, The Supreme Court had simply made foresight look too
easy!

The Beards’ hypothesis, it can be seen today, was a mirror and
reflex of the times. Eventually also, it was an ingenious, intuitive,
blessed corrective. Economic determinism, as Eric Goldman® and
Douglass Adair® have pointed out, often served as the Progressive
era’s answer to a sterile, legal determinism. Economic interpretation
of the Constitution countered econvmic misinterpretation.

The Beards’ prima facie case was essentially a reduced, reversed
facsimile of Conkling's—minus his misquotations. What the Beards
really did was cram the whole “due process revolution,” and by im-
plication America’s filure to pursue and realize the avowed racial
objectives of the Civil War Amendments—sixty years of constitu-
tional history—into this one word, “person,” misreading result as a
kind of perverse intent, but thereby focusing all the more mercilessly

¢ GoLoman, RespEzvous with Desminy: A Histony or Mopeny AsEriean RErom
(rev, Vintage ed., 1950), Chapter 7.
7 Adair, The Tenth Federalist Revisited, 8 WitLiasm % Mary Qrov., 48-67 {1951).
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on gross and growing miscarriages. Details were left open and con-
jectural; law and history were compressed and oversimplified beyond
reason. Not, however, beyond precedent; for Conkling and the Su-
preme Court both had invited this very result.

So not since Montesquieu has a misapprehension proved richer in
irony or benefits. Mark well this feat and fluke, this same corporate
innocent that had ushered in judicialized laissez faire, returning now
to usher it out. The same legal fction, word play, spurious presump-
tions, silences, and semantic confusion that so often had helped
Conkling, and later the whole corporate bar and High Court, so
easily to treat complex problems of business taxation, classification,
and regulation as exercises in nothing but formal logic—now a Nem-
esis indeed. Conkling's own daring "law office history '—misread
and boiled down—now the antidote-emetic for that judicially-devel-
oped, judicially-impacted laissez faire which, while not implicit in
the corporate “person,” had come to rest jurisdictionally, and very
vulnerably, upon it, To a degree, in a manner never excelled, and
none too soon, Charles and Mary Beard made Everyman his own
constitutional lawyer.

This first part of the "Conspiracy Theory” thus was written easily
and quickly in June-July of 1957, submitted to the Yale Law Jour-
nal in October, accepted in December, and published in the Jan-
uary, 1938, number. One week after publication, on January 31,
1938, Mr. Justice Black delivered his lone, dramatic dissent,® attack-
ing the constitutional corporate “person,” citing the Yale Law Jour-
mal and this article.

Alter seven years, a footnote in history!

* & ¥ *

Four pages of Olympian prose institute and project our inquiry.
In the climactic section of their climactic chapter on the Civil War
as “The Second American Revolution,” the Beards wrote as follows
of the Fourteenth Amendment, its purposes, interpretation, and
draftsmanship:*

“While winning its essential economic demands in the federal
sphere, the party of industrial progress and sound money devoted
fine calculation to another great desideratum—the restoration and
extension of federal judicial supremacy over the local legisiatures

8 Connecticur General Life Insurance Co. v. Johoson, 503 U, 5. 77, 88, &7 (1958,

I Charles A, Beard and Mary R, Beand, The Hise of dmerican Civilization, Volume
1L, pages 111-114. Copyright, 1927, by The Macmillan Company, New York, Reprinted
by permission,
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which had been so troublesome since the age of Daniel Shays. Res-
toration was heartily desired because the original limitations im-
posed by the Constitution on the power of the state to issue money
and impair contracts had been practically destroyed by adroit fed-
eral judges imbued with the spirit of Jacksonian Democracy, An
extension of federal control was pf:rh:llzvs more heartily desired
because, for nationalists of the Federalist and Whig tradition,
those limitations had been pitifully inadequate even when applied
strictly by Chief Justice Marshall—inadequate to meet the re-
quirements of individuals and corporations that wanted to carry
on their business in their own way, immune from legislative in-
terference.

“In all this there was nothing esoteric. Among conservative
adepts in federal jurisprudence the need for more eflicient judicial
protection had been keenly felt for some time; and when the prob-
lem of defining the rights of Negroes came before Congress in the
form of a constitutional amendment, experts in such mysteries
took advantage of the occasion to enlarge the sphere of national
control over the states, by including among the saleguards devised
for Negroes a broad provision for the rights of all ‘persons,” nat-
ural and artificial, individual and corporate.

“Their project was embodied in the second part of the Four-
teenth Amendment in the form of a short sentence intended by
the man who penned it to make a revolution in the federal Con-
stitution. The sentence reads: ‘No state shall make or enforce any
law which shall abridge the privileges or immunities of citizens of
the United States; nor shall any state deprive any person of life,
liberty, or property without due process of law, nor deny to any
person within its jurisdiction the equal protection of the laws.

“Just how this provision got into the dralt of the Fourteenth
Amendment was not generally known at the time of its adoption
but in after years the method was fully revealed by participants in
the process. By the end of the century an authentic record, open
to all, made the operation as plain as day. According to the evi-
dence now available, there were two factions in the congressional
committee which framed the Amendment—one bent on estab!ish-
ing the rights of Negroes; the other determined to take in the
whole range of national economy. Among the latter was a shrewd
member of the House of Representatives, John A. Bingham, a
meinem Republican and a successful railroad lawyer from Ohio
amiliar with the possibilities of jurisprudence; it was he who
wrote the mysterious sentence containing the ‘due process’ clause
in the form in which it now stands; it was he who finally forced
it upon the committee by persistent efforts.

“In a speech delivered in Congress a few years later, Bingham
explained his purpose in writing it. He had read, he said, in the
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case of Barron versus the Mayor and Council of Baltimore, how
the city had taken private property for public use, as alleged with-
out compensation, and how Chief Justice Marshall had been com-
pelled to hold that there was no redress in the SlH::reme Court of
the United States—no redress simply because the first ten Amend-
ments to the Constitution were limitations on Congress, not on
the states. Deeming this hiatus a grave legal defect in the work of
the Fathers, Bingham designed ‘word for word and syllable for
syllable' the cabalistic clause of the Fourteenth Amendinent in
order, he asserted, that ‘the poorest man in his hovel . . . may be
as secure in his person and property as the prince in his palace or
the king upon his throne." Hence the provision was to apply not
merely to former slaves struggling for civil rights but to all per-
sons, rich and poor, individuals and corporations, under the na-
tional flag.

“Long afterward Roscoe Conkling, the eminent corporation
lawyer of New York, a colleague of Bingham on the congressional
committee, confirmed this view. While arguing a tax case for a
railway company before the Supreme Court in 1882, he declared
that the protection of freedmen was by no means the sole purpose
of the Fourteenth Amendment. 'At the time the Fourteenth
Amendment was ratified,’ he said, ‘individuals and joint stock
companies were appealing for congressional and administrative
protection against invidious and discriminating state and local
taxes. . . . That complaints of oppression in respect of property
and other rights made by citizens of northern states who took up
residence in the South were rife in and out of Congress, none of
us can forget. . . . Those who devised the Fourteenth Amendment
wrought in grave sincerity. . . . They planted in the Constitution
a monumental truth to stand four square to whatever wind might
blow. That truth is but the golden rule, so entrenched as to curb
the many who would do to the few as they would not have the few
do to them.'

“In this spirit, Republican lawmakers restored to the Constitu-
tion the protection for property which Jacksonian judges had
whittled away and made it more sweeping in its scope by forbid-
ding states, in blanket terms, to deprive any person of life, liberty,
or property without due process of law. By a [ew words skillfully
chosen every act of every state and local povernment which
touched adversely the rights of persons and property was made
subject to review and liable to annulment by the Supreme Court
at Washington, appointed by the President and Senate for life
and far removed from local feelings and prejudices.

“Although the country at large did not grasp the full meaning
of the Fourteenth Amendment while its adoption was pending,
some far-sighted editors and politicians realized at the time that
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it implied a fundamental revolution in the Constitution, at least
as interpreted by Chief Justice Taney. Ohio and New Jersey Dem-
ocrats, reckoning that it would make the Supreme Court at Wash-
ington the final arbiter in all controversies over the powers of local
governments, waged war on it, carrying the fight into the state
legislatures and forcing the repeal of resolutions approving the
Amendment even after they had been duly sealed. As a matter of
course all the southern states were still more fiercely opposed to
the Amendment but they were compelled to ratify 1t under fed-
eral military authority as the price of restoration to the Union.
Thus the triumphant Republican minority, in possession of the
federal government and the military power, under the sanction of
constitutional forms, subdued the states for all time to the un-
limited jurisdiction of the federal Supreme Court.”

[CHAPTER 1]

“No state shall . . . deprive any person of life, liberty, or pmfh-
erty withoul due process of law, nor deny to any person . . . the
equal profection of the laws.”

SecTion 1, FOURTEENTH AMENDMENT

N AN ARGUMENT before the Supreme Court of the United
I States in 1882' Roscoe Conkling, a former member of the Joint
Congressional Committee which in 1866 drafted the Fourteenth
Amendment, produced for the first time the manuscript journal of
the Committee, and by means of extensive quotations and pointed
comment conveyed the impression that he and his colleagues in draft-
ing the due process and equal protection clauses intentionally used
the word “person” in order to include corporations. “At the time the
Fourteenth Amendment was ratified,” he declared, “individuals and
joint stock companies were appealing for congressional and adminis-
trative protection against invidious and discriminating State and lo-
cal taxes. One instance was that of an express company, whose stock
was owned largely by citizens of the State of New York . . .."” The
unmistakable inference was that the Joint Committee had taken cog-

1 Sec Sam Mateo County v. Southern Pacific LR, 116 U, 5 138, A printed copy
of the Oral drgument of Roscoe Conkling is preserved in a2 valume cntitled Saw
Mateo Cast, ArcusiEnts anp Decisions, in the Hopkins Railroad Collection of the
Library of Stanford University. It is this copy which I have wsed and cite hereafter
a5 CoNELINGS ARGUMENT: see Appendix 1 lor a paged reprint of the constiutional
portions af this ARGUMENT.
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nizance of these appeals and had drafted its text with particular re-
aard for corporations.

Coming from a man who had twice declined a seat on the Supreme
Bench,” who spoke from first-hand knowledge, and who submitted a
manuscript record in support of his stand, so dramatic an argument
could not fail to make a profound impression. Within the next few
years the Supreme Court bezan broadening its interpretation of the
Fourteenth Amendment, and early in 1886 it unanimously affirmed
Conkling's proposition, namely that corporations were "persons”
within the meaning of the equal protection clause.” It is literally true
therefore that Roscoe Conkling's argument sounded the death knell
of the narrow "Negro-race theory” of the Fourteenth Amendment
expounded by Justice Miller in the Slaughter-House cases. By doing
this it cleared the way for the modern development of due process
of law and the corresponding expansion of the Court's discretionary
powers over social and economic legislation. Viewed in perspective,
the argument is one of the landmarks in American constitutional
history, an important turning point in our social and economic de-
velopment.

Conkling’s argument has figured prominently in historical writing
since 1914 when B. B. Kendrick unearthed and edited the manu-
script copy of the Journal which Conkling used in court.! Checking
the record in the light of his major propositions, historians became
convinced of the fundamental truth of Conkling's story, Repeatedly,
it appeared from the Journal, the Joint Committee had distinguished

® Once as Chiel Justice, vice Chase, in 1873 again as Associate Justice, wice Flunt,
in 1882, Chiel Justice Waite and Justice Blatchford thus both occupied seats which
had been declined by Conkling,

# See Waite, [, in Santa Clara County v, Southern Pacific R.R., 118 U. 5. 304, 106
{1886). This case invelved the same questions as the San Mateo cse argued three
years before,

1 Tue JounNaL oF THE JoINT COMMITTEE oF FIFTEEN oN REcossTnucrion (1914),
The Journal itself is printed In Part I, pp. 87-120. The “Introduction,” pp. 17-3G,
gives an interesting account of fts history and the circumstances of discovery. It is
revealed that G000 copies of the Journal were printed by the order of the Senate in
February, 1884 (while the San Mateo cise was still before the Supreme Court), For
some unexplained reason these copies never circulated, a single printed copy of the
edition being preserved in the Government Printing Ofice. This copy was used by
Horace E. Flack in the preparation of his monograpl, THE Aportion orF THE Toun-
TEENTH AmennMENT (1903), But it was not until 1911 and the publication of Hannis
Taylor's THe Owicin aNp GrowTi oF THE Ameriean Cowsterumion (19119, wherein
attention was directed 1o Conkling's argiement, that the full historical importance of
the manuscripe was noted. It should be added that Professor Kendrick was concerned
with the bearing of the Journal on matters pertaining 1o Reconstruction, and referred
only incidentally to the larer use made by Conkling. This faet explains the faflure to
note the discrepancies in Conkling's quetations from the Journal,










































































































































































































